Considering the European Union's efforts to tackle various forms of financial crime more effectively, especially since the financial crisis of 2008, one would expect that the Union has also been strengthening its grip on national law with respect to corporate financial crime. Instead, this Article finds that the EU approach to corporate financial crime has actually not evolved that much over the past two decades. Moreover, this Article demonstrates that EU law still fails to sufficiently take into account the specific features of corporate entities (as opposed to individuals), as well as to fully exploit the potential strengths of a criminal law approach, as opposed to an administrative or civil law approach. In the author's view, the EU should more carefully consider the objectives and strengths of different kinds of enforcement mechanisms and adopt a more coherent approach, particularly with respect to corporations. Furthermore, when it comes to corporate punishment, the EU seemingly lacks ambition and creativity. EU legal instruments focus strongly on fines while insufficiently exploring other, potentially more adequate sanctions to achieve certain punishment goals.
A. Introduction
Financial crime is frequently committed in business settings. Considering the efforts of the EU to tackle various forms of financial crime 1 -efforts which have definitely intensified since the 2008 financial crisis-it would not come as a surprise that the EU had also sought to strengthen its grip on national law in order to combat corporate (financial) crime.
In addition to important regulatory efforts 2 primarily aimed at prevention and compliance, the deterrence and punishment of corporations-or "legal persons," which is the term preferred by the EU legislator-are prominent concerns for the EU legislator. Recent examples can be found in the EU legal framework on market abuse, counterfeiting of the euro, and the protection of the Union's financial interests.
Nevertheless, despite the EU's emphasis on combatting financial crime committed by or in the context of corporations, the EU does not explicitly require Member States to provide for corporate criminal liability. EU legal instruments encompassing a requirement to provide corporate liability leave it up to the Member States to opt for a criminal, administrative, or civil corporate liability regime. This margin of discretion can be explained by the fact that, after all these years, Member States still do not agree on the theoretical acceptability and/or practical feasibility of corporate criminal liability, despite the clearly growing trend otherwise. 3 Yet, as demonstrated later in this Article, Member States' discretion in applying the label of their choice is not unlimited. Certain EU legal instruments set forth detailed rules on corporate liability as well as certain punishment objectives and/or specific types of sanctions. Hence, even if a Member State decides to label the corporate liability regime as 1 Defining economic and financial criminal law is a challenge in itself. Indeed, as a branch of criminal law, it is quite ill-defined. administrative or civil, the basic characteristics of this liability may still be essentially "criminal" in nature-i.e., according to the Engel criteria applied by the European Court of Human Rights, which are mirrored by the Court of Justice of the European Union in its Bonda case law. 4 This Article demonstrates that, despite efforts to combat financial crime more effectively, the EU approach to corporate financial crime has not evolved significantly over the past two decades. Moreover, it will argue that EU law still does not sufficiently take into account the specific features of corporate entities (as opposed to individuals), nor does it fully exploit the potential strengths of a criminal law approach-as opposed to an administrative or civil law approach. It is this author's view that the EU should more carefully consider the objectives and strengths of different kinds of enforcement mechanisms and adopt a more coherent approach, 5 particularly with respect to corporations.
Furthermore, when it comes to corporate punishment, the EU lacks ambition and creativity. EU legal instruments focus strongly on fines while insufficiently exploring other, potentially more adequate sanctions to achieve certain punishment goals. Ultimately, this likely undermines the effectiveness of the EU's fight against corporate financial crime.
This Article will be structured as follows. To begin, Section B contains a general overview of the legal framework on corporate crime at the EU level-finding that since the Amsterdam Treaty entered into force, the EU's approach has changed very little, notwithstanding the extension of the EU's powers in the field of criminal law by the Lisbon Treaty. Next, Section C examines more closely the existing EU provisions on the liability of and sanctions for legal persons. This is accomplished by first analyzing the nature of the liability regime imposed by the EU and investigating whether the EU's approach is consistent with its own objectives. This is followed by a presentation of the different criteria for corporate liability comprised in the EU standard clause. Throughout the entire analysis, special attention is paid to the EU's method of taking into account the particular characteristics of corporate offenders. This analysis questions whether the EU's approach is sufficiently tailor-made. Subsequently, the present requirements of the EU with respect to sanctions are scrutinized, as are some astonishing gaps in the current legal framework and striking differences with EU punitive administrative law. Section D concludes that, although the EU legal framework on corporate financial crime seems firmly established, there is considerable room for improvement-not 4 For a more extensive analysis of the The financial crisis triggered questions about the effectiveness of existing regulations and liability regimes as well as their enforcement. In an attempt to address existing weaknesses, the EU legislator adopted and amended various legal instruments in the area of financial criminal law. Such instruments include those related to insider dealing and market manipulation-in short, market abuse 13 -money laundering, 14 the counterfeiting of the euro, 15 and most recently, the protection of the Union's financial interests. 16 Each of these new instruments stresses the importance of corporate (criminal) liability and contains definitions on criminal offenses, aggravating circumstances, accomplice liability and attempt, and certain procedural provisions-e.g. on jurisdiction 17 , investigative measures, 18 or even on prescription 19 -that specifically address the liability of and sanctions for legal persons.
Such provisions on corporate liability and sanctions first appeared after the entry into force of the Amsterdam Treaty, which explicitly put forward the ambition to "develop the Union as an area of freedom, security and justice."
20 At first glance, those provisions seem to have Without prejudice to the powers of the European Community, the Union's objective shall be to provide citizens with a high level of safety within an area of freedom, security and justice by developing common action among the Member States in the fields of police and judicial hardly evolved over the past two decades, which in itself is somewhat surprising. This would suggest that the questions raised in the aftermath of the financial crisis did not require an adjustment to those provisions. Such an inference would seem especially true for the provision on corporate liability, which, apart from some very minor differences, has remained unchanged and is copy-pasted from one legal instrument into another one.
Comparatively, the provisions on the sanctions for legal persons have undergone incremental changes over time. For instance, the Environmental Crime Directive of 2008 21 merely states: "Member States shall take the necessary measures to ensure that legal persons held liable pursuant to Article 6 are punishable by effective, proportionate and dissuasive penalties". 22 A similar provision can be found in the Ship-Source Pollution Directive, as amended in 2009. 23 The Directives adopted in the aftermath of the financial crisis, however, demonstrate increasing precision with respect to the minimum requirements for sanctions for legal persons:
Member States shall take the necessary measures to ensure that a legal person held liable pursuant to [the liability of legal persons as set forth in] Article 6 is subject to effective, proportionate and dissuasive sanctions, which shall include criminal or non-criminal fines and may include other sanctions such as (a) exclusion from entitlement to public benefits or aid; (b) temporary or permanent disqualification from the practice of commercial activities; (c) placing under judicial supervision; (d) judicial winding-up; (e) temporary or permanent closure of establishments which have been used for committing the offence. 24 cooperation in criminal matters and by preventing and combating racism and xenophobia. One might be tempted to conclude that the additional requirements imposed by the EUalthough neither stringent nor specific, as explained below-are the result of a growing awareness that corporate sanctions should be better tailored to the nature of the corporate offender and the need for a more harmonized approach throughout the Union. But, concluding as much would be far too expeditious and would not take into account the constitutional framework of the Union.
In fact, going back in time, one will find various legal instruments in the field of EU criminal law that already contain more precise requirements. significant institutional battle concerning the division of competences between the former European Community and the European Union. 30 This explains why the latter instruments are more cautious and less far-reaching in their requirements, sticking to the general obligation of "effective, proportionate and dissuasive penalties" imposed by the Court of Justice of the European Union (CJEU) ever since the so-called "Greek Maize" case.
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In sum, the provisions on sanctions for legal persons laid down in post-Lisbon, post-financial crisis Directives merely mirror the provisions of older Framework Decisions. One may thus conclude that in twenty years' time and notwithstanding the global shock caused by the 2008 financial crisis, the EU made limited progress in the way in which it deals with the punishment of corporate crime in general, and corporate financial crime more particularly.
C. A Closer Analysis of the EU's Approach to Corporate Financial Crime
Considering that the provisions on both the liability of and the sanctions for legal persons have changed so little over the past two decades, one may rightly conclude that those requirements are now firmly established. This warrants a closer and critical analysis of such requirements as well as the underlying objectives pursued by the EU legislator. Such analysis will lead to a better understanding of the EU's grip on national law with respect to corporate financial crime.
I. Corporate Criminal Liability?
The standard EU provision on the liability of legal persons is as follows: 2. Member States shall also take the necessary measures to ensure that legal persons can be held liable where the lack of supervision or control, by a person referred to in paragraph 1, has made possible the commission of an offence referred to in [these] Articles . . . for the benefit of the legal person.
3. Liability of legal persons under paragraphs 1 and 2 shall not exclude criminal proceedings against natural persons who are involved as perpetrators, inciters or accessories in the offences referred to in [these] Articles . . . .
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As stated above, this standard clause has hardly been modified over time. Admittedly, the legislator occasionally added at the end of paragraph 1 "as well as for the involvement as accessories or instigators in the commission of such an offence," 33 and in several legal instruments, the ending of paragraph 2 varies between "by a person under its authority" essence, the language of corporate liability remains the same across all instruments that compel Member States to adopt criminal offenses and sanctions for certain types of misconduct.
Criminal or Non-Criminal?
One of the first features that stands out when taking a closer look at the corporate liability regime imposed by the EU is that the EU does not require Member States to create a criminal liability regime for legal persons. This is confirmed by the standard clause on sanctions for legal persons, which can be criminal or non-criminal. The EU indeed only provides that "legal persons can be held liable" for the criminal offenses defined or targeted by the legal instrument at hand. In other words, while the underlying conduct is criminal in nature, the legal person for whose benefit the offense was committed could potentially also be held civilly or administratively liable.
In this respect, and notwithstanding the fact that many Member States have accepted the principle of corporate criminal liability, the EU's position remains unchanged from the one set forth in the early 1990s when the CJEU ruled in the Vandevenne case that, "neither Article 5 of the EEC Treaty nor Article 17(1) of Regulation No 3820/85 requires a Member State to introduce into its national law the principle of criminal liability of legal persons." 36 Member States that are reluctant to adopt corporate criminal liability are thus not forced to do so by the EU. In this sense, EU law only imposes minimum rules, and grants Member States a wider margin of discretion for legal persons as compared to natural persons. This difference has everything to do with the persisting lack of consensus over corporate criminal liability among Member States, especially in light of the remaining theoretical objections of some Member States. 37 For instance, under German law, corporations can only be held liable under administrative law, despite the argument that such administrative liability is basically criminal liability according to Articles 6 and 7 of the European Convention of Human Rights (ECHR). 38 Italy, whose legal tradition in criminal law is closely linked to Germany's for historical reasons, has created a sui generis regime of administrative liability with some characteristics of criminal liability. 39 Finally, in Sweden, corporate criminal liability has also not been introduced, but the Criminal Code provides for corporate fines ranging up to approximately one million euro, which are, formally speaking, not considered criminal sanctions but, like forfeiture and seizure of property, "special consequences of crime defined by law." 40 Nevertheless, even if EU law does not formally oblige Member States to adopt rules on corporate criminal liability, Member States are not entirely free to choose their own liability regime. For one, Member States must still ensure that domestic law meets the standard of "effective, proportionate and dissuasive sanctions." For another, national law also has to observe the principle of assimilation or equivalence. According to the CJEU, whenever the choice of the nature of liability and corresponding penalties remains within the discretion of the Member States, they must indeed ensure that infringements of EU law "are penalized under conditions, both procedural and substantive, which are analogous to those applicable to infringements of national law of a similar nature and importance." 41 Therefore, if a Member State provides for corporate criminal liability for similar offenses under national law, it is obliged to apply an equivalent liability regime to the offenses for which the EU has laid down minimum rules. Member States are regularly reminded of this obligation, as some legal instruments, implicitly or explicitly, reiterate this principle. For instance, Recital (18) which should act as a deterrent, Member States should provide for certain types and levels of sanctions when the criminal offences defined in this Directive are committed." 43 One may thus conclude that even if Member States maintain a margin of discretion, the EU nonetheless sets important limits to this discretion.
II. A Label Corresponding to the EU's Enforcement Objectives with Respect to Financial Crime?
While the Union's minimum approach to corporate crime is perfectly understandable in light of the principle of conferral of powers, 44 one may nonetheless wonder whether a non-criminal approach for legal persons can actually fulfill the ambitions and objectives set by the EU legislature. Generally speaking, the European Commission defined the goals of criminal law enforcement in a policy statement published relatively soon after the entry into force of the Lisbon Treaty. 45 This policy statement leaves no doubt about one of the most important goals of EU criminal law: To ensure the effective implementation of EU policies. 46 According to that policy statement, EU criminal law seeks "to prevent and sanction serious offences against EU law in important policy areas." 47 Moreover, when choosing between criminal sanctions and other kinds of sanctions, "[t]he seriousness and character of the breach of law must be taken into account. For certain unlawful acts considered particularly grave, an administrative sanction may not be a sufficiently strong response." 48 Criminal sanctions "may [thus] be chosen when it is considered important to stress strong disapproval in order to ensure deterrence. The entering of conviction in criminal records can have a particular deterrent character." 49 In other words, criminal sanctions are considered particularly deterrent and therefore more effective than other sanctions because they express strong societal disapproval and because criminal convictions are entered into criminal records. For these reasons, criminal sanctions 43 are required for more serious infringements of the law. 50 This shows that EU criminal law pursues prevention through deterrence and retributive denunciation, thereby appealing to the expressive function of criminal law and emphasizing the importance of the underlying social or moral norms. 51 Furthermore, considering the principles of subsidiarity and proportionality as laid down in Article 5 of the Treaty on European Union (TEU), the European Commission notes that "criminal law measures . . . unavoidably interfere with individual rights" and that "[c]riminal investigations and sanctions may . . . include a stigmatizing effect," so they should be used as a last resort and in accordance with the principle of proportionality. 52 Therefore, the EU legislator should only oblige the Member States to enforce EU law through criminal law when the effective implementation and enforcement of EU law cannot be achieved through other less far-reaching and less stigmatizing, but equally effective sanctions.
Even if the 2011 policy statement was the first time after the adoption of the Lisbon Treaty that the Commission was so explicit about its overall objectives in the field of criminal law, the objectives as such were not at all new. One can locate similar arguments in policy papers and legal instruments adopted before the Lisbon Treaty entered into force. 50 Id. 51 The term "retributive denunciation" refers to a specific account of retributivism, according to which punishment is "the emphatic denunciation by the community of a crime. By 2004, the European Commission had already published a Green Paper on the approximation and mutual recognition of criminal sanctions, 53 which was itself conceived as a first step in identifying the need of further EU action to harmonize national criminal sanctions in combination with the mutual recognition of judicial decisions. At that time, the Union's competences in the field of criminal law were, of course, more limited than today. Nevertheless, the criminal law policy objectives put forward in that Green Paper still correspond closely to the aforementioned post-Lisbon objectives and, to some extent, were even more all-encompassing than the latter. First, the existence of common offenses and criminal penalties at the EU level would send out a "symbolic message" and "a clear signal that certain forms of conduct are unacceptable and punished on an equivalent basis" in the EU legal order. 54 The approximation of penalties would also give the people in the EU "a shared sense of justice,"
55 an objective which clearly relates to the expressive and denunciatory function of criminal law and punishment. Second, common minimum criminal law standards would also benefit crime prevention throughout the EU because offenders would no longer be able to take advantage of the differences in national criminal law and thus profit from so-called safe havens. 56 Interestingly, the risk of offenders relocating to jurisdictions where they expect lower sentences or a lower probability of detection and punishment seems particularly relevant to corporate behavior. 57 Third, the approximation would serve the further elaboration of an EU area of freedom, security, and justice by enhancing mutual trust and thereby facilitating mutual recognition of judicial decisions. 58 Fourth, more compatible rules governing the execution of penalties would also benefit the rehabilitation of offenders-an idea that has been given less consideration over the past few years. 59 And last but not least, the approximation of penalties would ensure a more effective implementation of substantive EU law, particularly in harmonized areas, 60 so as to ensure "a high level of security." 54 Id. at 9. 55 Id.
56 Id. at 9-10, 47.
57 Cf. id. 47 ("It would be interesting to consider whether this is a purely academic hypothesis or corresponds to reality in the event, for example, of financial, business or computer crime."). That being said, for some corporations it may be easier to relocate and organize their activities in another country than for others, depending on the type of activities and the accessibility of the market. 58 Id. at 10. 59 Id. 60 Id.
61 Id. at 47.
Furthermore, some specific legal instruments in the broader field of economic crime, 62 such as the Environmental Crime Directive, highlight that:
[T]he existing systems of penalties have not been sufficient to achieve complete compliance with the laws for the protection of the environment. Such compliance can and should be strengthened by the availability of criminal penalties, which demonstrate a social disapproval of a qualitatively different nature compared to administrative penalties or a compensation mechanism under civil law.
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The Ship-Source Pollution Directive phrases the same objective slightly differently, but confirms the qualitative difference between criminal and administrative liability:
Criminal penalties, which demonstrate social disapproval of a different nature than administrative sanctions, strengthen compliance with the legislation on ship-source pollution in force and should be sufficiently severe to dissuade all potential polluters from any violation thereof. 64 In more recent, post-Lisbon legal instruments relating to financial crime, such as the Euro Counterfeiting Directive, the seriousness of the criminal conduct is emphasized, as is its wide-spread harm for individuals and businesses that need to be able to rely on the authenticity of euro notes and coins. 65 For this reason, common definitions of criminal offenses are necessary "to act as a deterrent" 66 and, for individuals, imprisonment will serve as a strong deterrent for potential criminals.
Similarly, the Market Abuse Directive 68 insists on the importance of market integrity and investor confidence, which are both undermined by market abuse. 69 In addition, the legislator acknowledges the qualitative difference between administrative and criminal sanctions, as well as the stronger deterrent effect of the latter, by stating that "[t]he adoption of administrative sanctions by Member States has, to date, proven to be insufficient to ensure compliance with the rules on preventing and fighting market abuse." 70 To ensure such compliance, it is essential to provide for:
[C]riminal sanctions which demonstrate a stronger form of social disapproval compared to administrative penalties. Establishing criminal offences for at least serious forms of market abuse sets clear boundaries for types of behaviour that are considered to be particularly unacceptable and sends a message to the public and to potential offenders that competent authorities take such behaviour very seriously. 71 Finally, in the proposal for the PIF Directive, the European Commission argued that: "[C]riminal law is needed in order to have a preventive effect in this area, where the threat of criminal law sanctions, and their effect on the reputation of potential perpetrators, can be presumed to act as a strong disincentive to commit the illegal act in the first place."
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The text of the Directive that was eventually adopted continues to stress the idea of deterrence and strong dissuasion 73 but, interestingly, the emphasis on the reputational effect of criminal sanctions has disappeared.
Briefly summarized, the above legislative considerations suggest that criminal sanctions are considered necessary for two primary reasons. First, they express stronger social disapproval and have a stronger stigmatizing effect than other types of sanctions. Second, and related 68 For a further analysis of the justification for criminalizing market abuse see Franssen, supra note 46, at 95-8. 69 Market Abuse Directive, supra note 13, recital (1). 70 Id. at recital (5). 71 Id. at recital (6) (emphasis added). 72 to the first, criminal sanctions have a more deterrent effect than other sanctions, which in turn ensures a more effective enforcement of EU law.
Commission Proposal for a Directive of the European Parliament and of the Council on the Fight Against Fraud to the Union's Financial Interests by Means of Criminal
Yet, if criminal sanctions are really of a qualitatively different nature, thereby justifying the need for the EU legislature's intervention in a particular field of crime, how can one then explain that these qualitative features are ultimately so unimportant as to be non-determinative with respect to corporations? Because if they were, surely, the EU would also require criminal sanctions for legal persons, or would it not? 74 Are the policy objectives different with respect to legal persons, or are criminal sanctions for legal persons not supposed to have the same characterizing features-strong deterrence and strong societal denunciation?
III. Criteria for Corporate Liability
In pursuing the analysis beyond the criminal/non-criminal divide, it is worthwhile to note that the EU standard clause on corporate liability, in fact, entails two layers of liability.
First, it targets criminal offenses committed by a natural person who has a leading position within the legal person, regardless of whether he or she acts individually or as part of an organ of the legal person. Moreover, liability is only imposed where criminal offenses are committed for the legal person's benefit. Second, and in addition to that, liability is also extended to the legal person for criminal offenses that result from a lack of supervision or control by the above-described person with a leading position.
The aforementioned first layer of liability presents all characteristics of a system of vicarious liability. Vicarious liability-also referred to as indirect, derivative, or agency liability 75 -is based on the civil law theory of respondeat superior, which a number of legal systems have transposed to the area of criminal liability. US corporate criminal liability is a prominent and well-established example thereof. 76 In the EU, countries like Spain 77 and France 78 have adopted corporate criminal liability on this basis. Under this theory, to hold a legal person liable, it suffices to establish that an individual within the legal person has committed an offense on behalf of the legal person. The material and mental element of the offense are thus established through the individual's involvement and subsequently attributed to the legal person on the basis of certain objective criteria, such as the fact that the offense has benefited the legal person.
At the same time, this first layer of corporate liability also recalls the identification theory, which can be found in jurisdictions like England and Wales, 79 because the natural person who commits the offense must be a person holding a leading position within the corporate organization. 80 Having a leading position is defined as having a power of representation of the legal person, or the authority to make decisions on behalf of the legal person, or to exercise control within that legal person. As argued elsewhere, 81 considering that the identification theory seeks to establish the directive mind of the corporate entity, it tends, in some respects, towards autonomous criminal liability-requiring guilt to be established directly at the level of the corporate entity. Yet, in practice, the difference between this and indirect criminal liability seems fairly limited. 78 Nevertheless, the vicarious nature of the French system of corporate criminal liability seems less certain than it may appear at first sight. Some argue the French system is in practice much closer to an autonomous or organizational model. 82 For a critical analysis of the identification theory under English law and the problems it causes in practice see JAMES GOBERT & MAURICE PUNCH, RETHINKING CORPORATE CRIME 62-69 (2003) . See also Gobert, supra note 79, at 224-The second layer of liability of the EU clause on corporate liability is of a somewhat different nature. Essentially, it corresponds to situations where someone within the legal person is able to commit an offense due to a lack of supervision or control of the persons having leadership positions. The latter can be considered as "functional perpetrators," a notion that is well-established under, for example, Dutch criminal law. 83 A functional perpetrator is someone who, due to his or her position, is liable for criminal behavior committed by other persons acting under his or her supervision or control. As such, he or she is not necessarily guilty of the same offense as the person(s) acting under their supervision or control. To elaborate, in the event of an intentional offense, the functional perpetrator does not necessarily-perhaps, only rarely-intentionally turn a blind eye to the criminal activity, but is simply negligent in performing his or her supervision tasks. A functional perpetrator can, to some extent, be compared to an accomplice, with the sole difference being that there is, in principle, no intent to participate in the commission of the offense. 84 Therefore, holding the functional perpetrator criminally liable on either the same legal basis as the "material" or "direct" offender, i.e., the person who physically committed the offense targeted by the EU legal instrument, or on the basis of an accomplice liability theory, is usually impossible. A self-standing legal basis for the functional perpetrator's criminal liability thus seems indispensable. 85 As the liability of the legal person is based on the criminal liability of the functional perpetrator, one may argue that the legal person is also a kind of functional perpetrator.
The above analysis suggests that the rules on corporate liability imposed by the EU are strongly dependent on the individual's liability. This holds true for both layers of liability. This emphasis on individual liability is also expressed by paragraph three of the EU standard provision on corporate liability, which states that the legal person's liability "shall not exclude criminal proceedings against natural persons who are involved as perpetrators, inciters or accessories." Arguably, the EU criteria for corporate liability do not account for the particular features of corporations particularly well. For instance, an important disadvantage of a vicarious liability regime is that it usually leaves the corporation with few possibilities to defend itself against situations where criminal offenses are committed by individuals acting on their own initiative and for their own benefit in a corporate setting that creates a direct or indirect benefit for the corporations, without the corporation "intending" to obtain such benefit. For instance, if an individual with a leadership position abuses his or her position for private enrichment by committing VAT fraud or an act of corruption, the slightest, even purely theoretical, benefit for the legal person could be enough to expose the latter to liability claims, even if the individual's decision cannot be regarded as a decision emanating from the corporation or taken on behalf of the corporation's interest. 86 This threat of abuse is by no means illusory or hypothetical, as the practice of US corporate criminal liability shows. Under US federal law, a corporation "may be held criminally liable for the acts of any of its agents [who] . . . commits a crime . . . within the scope of employment . . . with the intent to benefit the corporation."
87 Yet, in practice, "the last two requirements are almost meaningless." 88 To elaborate, US courts have accepted corporate criminal liability even for conduct that "was specifically forbidden by corporate policy" and when the corporation "made good faith efforts to prevent the crime."
89 Some American scholars have therefore concluded that "respondeat superior is grossly overbroad," 90 arguing that:
A rule deeming virtually all crimes committed by institutional agents in institutional settings to be institutional crimes is easy to apply but plainly does not fit with any persuasive account of the relationship between institutional effects and individual conduct. (arguing that the current standard for corporate criminal liability is overly broad, rendering the corporation criminally liable "whenever one of its agents . . . commits a crime related in almost any way to the agent's employment . . . even when the corporation received no actual benefit from the offense and no one within the corporation knew of the conduct at the time it occurred"). In order to counterbalance the breadth of the corporate criminal liability, US prosecutors enjoy great prosecutorial discretion-considered excessive by some authors.
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Furthermore, the existence of an effective compliance program can be taken into account as a mitigating circumstance at the sentencing level. 93 In sum, the US example clearly shows that vicarious liability does not adequately deal with agency problems-i.e., the misalignment of the interests of the corporation and its owners with those of the agents of the corporation-and such may lead to undesirable outcomes.
Moreover, liability based on the respondeat superior theory or the identification theory, in principle, requires identification of the individual who committed the offense, because it is this person's criminal liability that triggers the liability of the legal person. Considering that the corporate decision-making process is often a black box for outsiders, especially in larger business organizations-if only for the simple fact that some decisions are taken by a collegial body-it can be quite difficult in practice to identify the responsible individuals.
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In conclusion, rather than opting for a system of autonomous or direct corporate liability that would fully recognize legal persons as subjects of criminal law and which would be better adjusted to more complex organizational situations, 95 the EU adheres to a mixed system of corporate liability based on the respondeat superior theory, the identification theory, and functional perpetratorship. When comparing this approach to the EU's rules on corporate administrative liability, there are some striking differences. This leads to the paradoxical situation that legal persons are more likely to incur "criminal" liability as opposed to administrative liability if an individual commits an offense within the scope of his or her employment. Instead of imposing stricter criteria for "criminal" liability for more serious violations of law-like the requirement to prove the corporation's criminal state of mind-the reality is that the EU opts for less strict standards of corporate "criminal" liability. 97 Once again, this raises the question about the true nature of corporate liability for criminal offenses under EU law.
IV. Criminal or Non-Criminal Sanctions
Turning to the sanctions provided for legal persons, one will immediately note a strong focus on fines. According to the aforementioned standard provision on the sanctions for legal persons, the EU indeed only requires that Member States subject legal persons "to effective, proportionate and dissuasive sanctions, which shall include criminal or non-criminal fines."
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While fines are applied widely to legal persons, they are far from being a one-size-fits-all solution. Indeed, one should not overestimate the deterrent effect of fines, nor underestimate their spill-over effects to other innocent persons-such as employees, consumers, suppliers, etc. To the extent that fines may be calculated in advance, they may simply be treated as a business cost. Moreover, a fine does not necessarily send the right message to those in charge of the corporate decision-making process that have the capacity to change the corporation's behavior in the future-for instance, corporate officials or shareholders in closely-held operations to the extent that the latter are closely involved in the decision-making process.
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In addition to criminal or non-criminal fines, EU instruments encourage Member States to adopt other sanctions-such as excluding infringing entities from entitlements to public benefits or aid, temporarily or permanently disqualifying them from the practice of commercial activities, placing them under judicial supervision, or causing their judicial winding-up and the temporary or permanent closure of establishments which have been used for committing the offense. The PIF Directive adds a new sanction to that list: The "temporary or permanent exclusion form public tender procedures." 100 Nonetheless, these sanctions, which recall some of the recommendations made by the Council of Europe back 97 To complete the picture, it is noteworthy that Article 9(1) of the Market Abuse Regulation defines under what circumstances the possession of inside information by a legal person should not be regarded as insider dealing or unlawful disclosure of inside information on the part of the legal person and thus constitutes legitimate behavior. 98 See, e.g., PIF Directive, supra note 16, art. 9 (emphasis added). 99 For a more in-depth analysis see Franssen supra note 12, at 260-70 and the accompanying references.
in 1988, 101 are mere suggestions and not hard obligations. Therefore, it is perfectly conceivable that Member States meet the general standard of effectiveness, proportionality, and dissuasiveness without applying such sanctions.
In short, Member States clearly enjoy a wide margin of discretion under the current EU standard provision on sanctions for legal persons-they can choose between criminal fines and fines of a different nature, at least from a national perspective. In addition, they may apply other sanctions, whether these correspond to the EU's suggestions or not. History has taught us the CJEU rarely rules that the level of fines under national law is not effective, proportionate, and dissuasive; only in flagrant cases will it come to that conclusion. 102 Moreover, in evaluating whether national law meets that punishment standard set by the EU legislator, the CJEU will not only consider the level of fines, but also other penalties "imposed in respect of the same infringement."
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The minimum approach taken by the EU with respect to sanctions for legal persons greatly contrasts with the Union's efforts to approximate national rules on maximum terms of imprisonment applicable to individuals for the same offenses. 104 The EU does not set minimum levels for the maximum fines applicable to legal persons, nor does it determine how those fines should be calculated.
The general approach with respect to corporate offenders in the field of financial crime also differs significantly, for instance, from the much more detailed rules and guidelines in the field of EU competition law 105 and the administrative prong of EU market abuse law. 106 The difference in applicable instruments matters-a Regulation is usually more precise than a Directive. But, the explanation for the diverging approach cannot be confined to this technical difference. One may also note that the harsh "administrative" fines of the European Commission and some administrative sanctions provided by the Market Abuse Regulation are quite punitive and would qualify as "criminal" sanctions under Articles 6 and 7 of the ECHR. 107 The general approach is, above all, a symptom of the unwillingness of Member States to further approximate their national rules in this respect. In the not so distant past, the European Commission attempted to go beyond the aforementioned general requirement in the field of ship-source pollution, proposing additional fines based on the legal person's turnover or the assets it owns, thereby following the example of the fines applicable under EU competition law. Nevertheless, this proposal utterly failed to convince the Member States. 108 Furthermore, apart from the general character of requirements set by the standard provision on sanctions for legal persons in the field of financial crime, there are a couple of remarkable gaps in the list of sanctions required and suggested by the EU.
First, the list of sanctions does not include the confiscation of illegal proceeds, even if this sanction appears particularly fit for legal persons-especially considering that their liability is based on the "benefit" of the underlying criminal offense committed by an individual occupying a leadership position in the corporate organization. This gap is all the more pronounced when one considers that corporate financial crimes are typically pursued for profits.
One possible explanation for this gap is that the freezing and confiscation of instrumentalities and proceeds of crime is regulated by a separate Directive. 109 The Freezing and Confiscation Directive, however, only obliges Member States to enable confiscation of instrumentalities and proceeds "subject to a final conviction for a criminal offense" and in limited circumstances even where criminal proceedings ultimately do not lead to a criminal conviction. 110 Considering the fact that the EU does not impose criminal liability for legal persons, the application of this Directive to legal persons thus essentially rests with the respective Member State. Nevertheless, there exists one exception: The rules on third-party confiscation-i.e., the situation where the illegal proceeds have been transferred to or 107 For a further analysis of whether cartel fines qualify as criminal sanctions, see Franssen supra note 12, at 307-14. acquired by a third party, potentially a legal person 111 -should, in any event, extend to both individuals and legal persons. 112 Furthermore, in some legal instruments, confiscation and freezing of the instrumentalities and illegal proceeds of crime is targeted by a separate provision, which appears applicable to individuals and legal persons, without distinction.
113
Another explanation for this gap might be the lack of consensus among Member States on non-conviction based confiscation of the proceeds of crime, which could be applied regardless of the possibility of prosecuting and convicting a legal person. Indeed, the Freezing and Confiscation Directive does not contain a real obligation in this respect and far from proposes a kind of civil or non-criminal forfeiture typical of some common law systems.
114
Whatever the explanation may be, the absence of a general obligation to ensure the confiscation of the instrumentalities and illegal proceeds for legal persons in the field of financial crime remains puzzling. This differs strikingly from other EU financial regulations. For instance, the Market Abuse Regulation entails an obligation to provide for the "disgorgement of profits" as an administrative sanction. 115 Admittedly, the idea of disgorgement is not entirely absent from the Market Abuse Directive, which states that:
Without prejudice to the general rules of national criminal law on the application and execution of sentences in accordance with the concrete circumstances in each individual case, the imposition of sanctions should be proportionate, taking into account the profits made or losses avoided by the persons held liable as well as the damage resulting from the offence 111 Freezing and Confiscation Directive, supra note 109, art. 6(1).
112 Id. at recital (24). 113 See, e.g., PIF Directive, supra note 16, art. 10. This provision does not require a criminal conviction, but simply refers to "instrumentalities and proceeds from the criminal offences" on which are covered by the Directive. Therefore, in this author's view, this could include the hypothesis of a legal person being held administratively liable for one of those offenses. to other persons and, where applicable, to the functioning of markets or the wider economy. 116 Still, it is one thing to say that that the profit made by the liable persons should be taken into account to make sure that the sanctions applied are proportionate; it is yet another to require the adoption of a specific sanction aimed at disgorging the liable person from the illegal proceeds of crime. 117 The PIF Directive is the only legal instrument in the field of financial crime setting this requirement for legal persons. It remains to be seen whether the Directive marks a new trend or remains a one-time shot.
Second, another important missing sanction is the compensation of victims and restoration of the former state. This is all the more surprising considering that corporate crime tends to cause wide-spread, diffuse, and long-term harm to private and public goods that affect private and institutional victims (e.g., other corporations or government entities).
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Therefore, when harm does occur, restoration and compensation should be key sentencing goals with respect to corporations. According to some, "to remedy harm . . . should be the first goal of criminal prosecution of an organization." 119 In addition, the deep pockets assumption presents a very pragmatic argument for adding this sanction to the sanctioning arsenal for legal persons. One of the downsides of individual criminal liability is indeed that individuals are often unable to restore the situation to its former state and/or to pay for the damage caused by the corporate offense. The corporation assumedly has deeper pockets, making it an attractive defendant.
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A third type of sanction that appears to be lacking is the publication of the very decision that holds a legal person liable. Despite the vast literature on reputational sanctions 121 and the aforementioned 1988 Recommendations of the Council of Europe, the EU standard provision on sanctions for legal persons does not suggest any requirement to publicly publish the decision. In contrast, the publication of a sanctioning decision is one of the recurring administrative sanctions under EU financial regulations. For instance, Article 34 of the Market Abuse Regulation provides for the publication of decisions, unless doing so would be disproportionate to the nature of the infringement, cause disproportionate damage to the persons involved, or jeopardize the stability of financial markets or an ongoing investigation. Such publication is considered to have "a dissuasive effect on the public at large . . . [and be] an important tool for competent authorities to inform market participants of what behaviour is considered to be an infringement of [the] Regulation and to promote good behaviour amongst market participants."
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Put differently, the publication of the decision sends an important message that such behavior is not tolerated and ideally prevents future infringements by potential offenders. Formally speaking, such publication is not a self-standing administrative sanction, but a kind of collateral consequence. Yet, considering its potential to significantly influence the conduct of would-be offenders, it could nonetheless be considered as a punitive sanction.
Furthermore, it is worthwhile to note that some EU institutions and authorities endowed with administrative sanctioning powers-such as the European Commission, the European Central Bank, and the European Securities and Markets Authority-publish their sanctioning decisions on a regular basis.
Still, when it comes to corporate financial crime, this idea has yet to grow. Admittedly, the Preamble of the Market Abuse Directive refers to the option of publishing the final decision 120 Of course, there will also be situations in which the corporation's financial resources are not sufficient to cover restoration and compensation, for instance, because the corporation is relatively small or because its capital is intentionally kept low by its shareholders, or due to the enormous size of the harm caused by the offense.
of liability or sanctions, with cross-reference to the Market Abuse Regulation, 123 but does not include this sanction in the ultimate provision containing sanctions for legal persons. Considering the importance that at least some legal persons attach to their reputation 124 as well as the market effect that a publicized sanctioning decision may have, such seems like an interesting option for Member States to explore in the future.
D. Conclusion: Missed Opportunities and Potential for the Future
A first preliminary key conclusion resulting from the foregoing analysis is that the EU has made little progress in the fight against corporate financial crime since the 2008 financial crisis. Surely, several new legal instruments have been adopted and the regulatory framework has been solidified. Nonetheless, when it comes to the EU's approach for corporate liability for the most serious financial offenses that have been harmonized at the EU level, it seems the policy assessments made in the wake of the financial crisis have hardly had any effect. Indeed, the legal provision on corporate liability is still the same standard provision that was previously used, and the provision on sanctions for legal persons basically corresponds to the old mantra of the CJEU: Sanctions must be effective, proportionate, and dissuasive, with the sole difference being the addition of required fines and the encouragement of other sanctions. The lack of minimum rules with respect to those sanctions in conjunction with the nearly voluntary character of the approximation of national rules most clearly reveals the lack of consensus and unwillingness among Member States to step up against corporate crime and create a level playing field for legal persons throughout the EU.
Second, in addition to the nearly status quo, this Article has also shown a mismatch between the objectives pursued by the EU and the added value of criminal law enforcement, and the choice left to the Member States on whether to hold corporations criminally or otherwise liable. Admittedly, this mismatch is due, once more, to the persisting lack of consensus between the Member States, particularly with respect to the theoretical acceptability of corporate criminal liability. Yet, the result is quite unsatisfactory and sends a mixed message to legal persons across the EU. Moreover, the obstinacy of some Member States to qualify corporate liability as criminal is, to some extent, illusory because such liability may very well be defined as "criminal" by the European Court of Human Rights-which activates a considerable body of fundamental substantive and procedural rights.
Third, the analysis has demonstrated that the EU approach to corporate crime is not well adjusted to the corporate reality. On the one hand, because it adheres to a liability regime consisting of a mix of the respondeat superior theory and the identification theory. Notably, both theories have proven their weaknesses at the national level. As far as the functional perpetratorship of legal persons is concerned, a further analysis of its implementation under national law is desirable to see exactly how corporate liability is regulated and applied to real-world cases. On the other hand, the EU essentially only requires Member States to provide for criminal or noncriminal fines, even though the effectiveness and deterrent effect of fines is quite uncertain and depends on many variables. Other punishment objectives such as disgorgement, compensation, and restoration-which are equally important with regard to legal persons 125 -are largely disregarded by the EU, or at the very least are not included in the current set of sanctions for legal persons. In this respect, the harmonization of punitive administrative sanctions is more advanced and satisfactory.
To conclude, the current EU approach to corporate financial crime is marked by several missed opportunities, incoherence, and inadequacy. A further reflection on proper organiz ational liability criteria and an appropriate arsenal of sanctions is desperately needed, notwithstanding the studies that the European Commission has ordered or funded in the recent past. On top of that, more willingness of Member States is critically required in order to move beyond the current legal framework. If the financial crisis has taught us one thing, it is definitely that corporate financial crime cannot be adequately fought by individual States. Such requires comprehensive, supranational, or even internationally coordinated action.
